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SECERY AT OB SEFRIEICET 51 7 REFEKERFIFHE:
2 (AN BITARE FREE) REREEREICERZHTT(L)

RRAZREREFZBOAZAER BT
A F05A Kazuhiro Nakatani

I. 3w
. TUSCTIZ &1} 2 AnlHi )08
LAk, &

(LAF, &
IUSCTIZ 51 B JBITARRED R
IUSCTIZ#51) 3 HIEZETHOR
IUSCTIZ 6\ % @ B il oo e
FLDIZNAT

=

)

5
)

5= =5

I. BC®IC

4 7 VRIEGERERFIPT (Iran-United States
Claims Tribunal, LLF. IUSCT& W&&l) (3.
19784F- 2 51979412 P T D4 T v Him kO
19794F11 HAH 2 R4 LU 72484 5 v KIEIRAEAE A
BHEMIC K > TRIZISEELL 72KE - 4 7 Vo
[EI BEHS [ R 2 e § % 72002, NE S ffd
L1981 1IHIOH O 7 LY » BRIZHS W
TN—=Z IR S O MR T 5 5.

IUSCTO®E T, OKERDA 7 Ik
kK UOA4 7 VEIROKEIZ ST 555K Th -
T, fEFS. . WU PEREIC B A 5.2 %
DEE P L L2 D (TILY 2 BEO—H %

SRRV E S241H) . OKEB LU 5
VIZKBHETFEANOANGEERTH > T, PRV
P OWEE - IRFED 72 8 O F [ DO F2K_E o> itk
PoAEL7ZE 0 (FH2E) ., @7 LY 2 {REO—
R —RE S OFREDRI BT BT 5%
F (FI3®E) TH 5.

DIz 2V TE, BEHIEBUFO AL & TEIFO T
LR S O B A2 - BURRARZED &K 5 2 B4l
e EEND (THRIEKRCAE), fi)y, YHEE
D—F DTN &l OFANI K B G RIS 6
WNTH3, ITUSCTIZHWTIE, 20165-5H9H D
a3Ia=7Y 00k B &, 393610 — 2 BHEGE -
P - mIc L DB L T 3B (ZD% S BIEIC
BEETHETOr — 255> TH D 20204-3H10
HIZEHOREN T ENTNE) . ZOKFEIT
DOTd - T38441F (5 H28441 1355 K%E25 1 F
LKGDE D). QW72 @220 THh b, ©
DL, KEREIZKS4 7 VBIFRA 70D
EEAEFEIIHTERTH D, 47 VMl 6 KE
BNz 4L D & 5 BB & I - REIEKI21486700 )7
FILIZEL T 5,

IUSCTIZEERA, KERE 4 7 vk ns 2
RO [t ] Ly EEERZTELEI2, H
BEES 12 B 2 HIMT O TR 5 % Lo Tt
FTIEAV, ad hocDFEEMBL L IFERE D, 40

1) TUSCTaMZD &, il [4 7 ¥ KEGEREEANT ] SR Do EERE MR S wm i) (5

AN, 19974F) 413-445FH 21,

2) IUSCT®HP http://www.iusct.net/Default.aspx (ZHH# X T\ 5,
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v BB L TEEETH D ZHO
r— A % EFE L EEEE & S IR AT LT
&7z, »BHEE—HLZZHABRENER S, —E
OXFIMMMEEET S LTI EnTE LD
({HU. /Mh#ZE [Chamber, 3% DA THEK]
IZKD, EAFLICKD, HICELLR SIS
DIFHETH ),
EFEEFICB W TIUSCTA AL 2 7=z 0
. WHORIEIEUE DN T TH - 72 (BRI,
[EIFE & AR, iy - B EREEIZ D0
TOYIMABIL & 7=h7e) Y. &5 & s HD
FHEIHEIZ DN TR, 2 D%, ZROFEEMEKIC
BOWCHIB A XN BIZE 572728, ITUSCTOU
FHIZBE 3 2 R Il B R S 2 DFETIRIC 5 2 5 ¢
BIHIRENTHELEL 655, flifi. IUSCT
IZEWTHYBDr — 20l X =i, Z
DEBRDFHET * — T 2B TREOHIB I A S h
TOENEWVI FIRT, SHROMENDOHEET &
WO L L BEBEEEL N0, AT
P11 (force majeure). JEITARE (frustration)
KU HIEET (rebus sic stantibus) (ZWTOD
W Td 5. IR ITIZEEG IO TR S
—RNEERIRNTH 5 Z LIRS E, Thb
NEEIIZED &S IR 65N »Er e
WO RIS DWT, iy & NETH &0 S BrARYE)
LA D BEFUHS LTHETL TH< Z &I,
HBCEANY) 22 Db 5ETOE Y 3 2 KU YE4H
EDE VR AEEHT S L THEL T RN&EH
FEETH 5720, AR TIZEIEIE 2T - M

3) IThboico, fihd - wiiBiEl) 426-433EHZ2M,

Bz elcLn, [BEfMICEERE (o
WETOXIEMC 25, EOMETOREL —
AR 2 2. SEAZHRIIHHITE 3 D5)
FHBUER ) 22 O % [E & OEFEEE 250 T
WG CEN R CEERETH 5720, HbdCH
MEESADZEIZLZWY,

I. IUSCTICH T BARAIMANDEE

IUSCTIZH W TAM PN »5E & i F %k
7= 23ROBY TH B, bBREOMIE
WY HEFIC KA DR HET b
gl IrvanfifirsshTtng,
NPBARETH S EHWrch TS, F—BFickun
T Y HEIC K DAL TR LT LE VA
BNEWS RUCHET 20D 5.

Bellocqid. AAHIIMIUSCTIZ & - THEM &
hiedigs, (1] 47 va, [2] NESEM. (3]
Himr Al OARFFARDU LR U 7= Fidy & (3B £ oD 5
R CiL T 3",

[1] 22Tk OF T V&S < 22258,
KO, @QFHEHNZBE LTl e * iz, OIlD
WTIE, 9, 198347 H27HDGould Marketing,
Inc., as successor to Hoffman Export Corporation
v. Ministry of National Defense of Iran #i&
(Chamber Two) 2ZF 5N 5 (ZHIZIUSCTH
RANZATHINZDOOTHWT L - HETE 5 B),
1 7 VEPIE & QR - — ¢ 2 OUHEEEY
129 U COKRERZEGouldD 2 ttHoffmann D B

4

4) ZOIZBd 5 ke LC. George H. Aldrich, The Jurisprudence of the Iran-United States Cliams Tribunal
(Clarendon Press, 1996), pp. 306-320; Khalil Khalilian, Iran-United States Claims Arbitration (Trafford, 2012),
pp.197-214; Christine Bellocq, LLa force majeure et la frustration devant le tribunal des différends irano-américains,
Droit et pratique du commerce international, Vol. 22, No. 3(1996) , pp. 406-449; John A. Westberg, International
Transactions and Claims Involving Government Parties (International Law Institute, 1991), pp. 164-185.

5) ZORIZEIT Sk E LT, Aldrich, supra note 4, pp. 377-388; Westberg, supra note 4,pp. 274-281.

6) Z¥. IUSCTTid. APiINEEREG 122 51 2 2 ANEITOREHHE LTOAL ST, EROEFEE
FAZ DN T OEEVEHAEHEFC B A SR T Ty b a— L2585 L2720, R 2 SHEANORE %
FTELEL TEHRTAADAEVEVWIHE) TEHVWONZEELLNS (2L CHEEECBOCHB X RS Rl
NIEHESHEETHB) B, ZZTRATHIZTOVWTOAMRETT S, ZOMIZBIL T, David D. Caron, The Basis of
Responsibility, in Richard B. Lillich and Daniel B.Magraw (eds.), The Iran-United States Claims Tribunal : Its
Contribution to the Law of State Responsibility (Transnational Publishers, 1998), p.173, n. 202.

7) Bellocq, supra note 4, pp. 415-427.
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WY 20 OB BERGICHET 3 S KEFERIESHIEE | 260 (FIA. BiT7eE BEEE) MERVEERECERZHTT (L)

WY —¥Y 2z 289704 7 VENOEEED -9
1978F12H1IC4 7 v 2 HEI L TZ D% O EHE
JBITCE u L kotzn, 4 7 VEF&E»ZN
ETCOXIE LD 572720, Gould 314 5 V[H
Vit a4 L7z W) FETH %, HETIIRD
KR L 72, [1978F-12H £ TIZ, 4 7 VI
MOMEIZBIT 5 2 b 74 %, BREJRCMMOENAN
Bligrd, Dt 4 7 v oFEEEETHIZENT
1B AR HH ORI AR U 7z [ARWHI]
EWV ) HEEIE, MY AR (due diligence) DT
iz k 2EROMEHOT Y b — L AL
R ORI 2 N2 BRT 5, 2O XS5 5T1DOE
FIZ &> THIERT S w33 ERICRE L
0, [FERIS. RAARITIE. AHLHOIRIT T
. JEAT OBIE S IE DFERAE - 22 g E IS D0
T, —HOHFHIMTYHFHEITT L TEERT S
ZeRTERO, HU, YR DTHES B Y
HEOMEITER T 254 %K< Y 2
¢, HE T, Hoffmanld A 7 VU EITE %
BT RHOAHORICRE 5722 L &AL &2 5
7272%. Hoffman 14 7 VIZ¥ 1) % EHBDMHiH
SRRINDEN. 47 VEE S, S kR
nd& L, EoITHmBERE TIZYEDOKEIE
WA SN2 GFTRES - 2DOKPIEFE 2R
ENTOED» 5727280, 47 VEINTOREEO® 2
IZHoffman23 — ¥ 2k 52 TEZ hh 572 & i
MY FEFICLIANETEEY LTS &Lz, 20D
T AAHURA OMRGE R s AR 2. 1979
FPIFFETITIE, Hoffmank 4 7 VIEPIE DZER
PHRETTBEVI N LR LY,

A EIFIUSCTIC 5 5 A ul i) o ¥y o
) —=F 4 VT = Ak o LRI NS A8,
KA & O FHIRE R AT T DR & L
TETONTHE ST, NSO AREN & EFKH
BEINTOEOVRPHETH 5,

Ibid., pp. 133-134.
Khalilian, supra note 4, p.198.

Ibid., pp.310-312.
Ibid., p.312.

OIZBT 3907 — 2 & LT, 1985E6H27H
? Sylvania Technical Systems, Inc.v. The
Government of the Islam Republic of Iran
(Chamber One) 23% %, AFELIL, TN
Wy 2T LB - HiFFT 54 7 VEHOANRE
T 2N DER A DS DEDTH S, WITH
MTHORKBER % R L=, et kdo
Gould MarketingE &5\ /2 LT, £94 57~
M DOZFNER B LTy [ ST 305 O Ak i L
EOHEaIRIIE 197942 15 HISF/E L. Al
PhaE#RT 2] LMLz, 2L T [Z0RAR
JEIT DI E UL TOARRHNIOEHIZ. Aol
AL X/ BZRMOLMRIZ BT, Y%kl
& o THEEZT AHED Y3 KO FEH NG
TEIFENTOBREDRFEMEL T, 5
ST asxn] Lk, ZOLET, 4V
FA ZOARFNZ19794F-2 H15 H OB TARATLN
DIRILE 75 > T2 Z ZRBER Tld s\, 72
A 7 ¥ KA A 5197942 H 10 H I HoE
LzDEARIH ORI AR ET 28D TH S
728, 4 7 VNS X KO A RER L v &
L7z, fifi. SylvaniafllO#BRIZEB L T3,
197942H10H £ T2 4 7 VicwW BRIttt B D
LRFEIRPFEETE T, ZORNBATHN %
MR T 5L LT, 47 v bitBaHoE X858
AARIE L 72 2 L IXESHER AR L mo e LY,
¥, 197947 H16 H IR & TA R 23 ki L
o4 7 vl THRIZOWTE, [AREHIIE
JBITEIICT BN CH B 6. ThEERT
2 B HE DA GIIOIRIAH Z D SR 7249 Lo
FAFICBE U CEL 2 Z & &2 AL L b hud 4
S5y (4 7 Vv RE2275IZ & MG OBUE D &b
%) LiERLZ BT, 47 MNZZoRICET
B0kl AR Lk 5k LY,

QMR 5 DL L TR, 9§, 1987

Iran-United States Claims Tribunal Reports, vol. 3, pp.132-133.

)

)

0)

1) Iran-United States Claims Tribunal Reports, vol. 8, pp.308-310.
2)

3)

JCAIv=F)V 6724105 [2020.10] 5



iF7H14H ®DMobil Oil Iran Inc. and Mobil Sales
and Supply Corporation v. Government of the
Islamic Republic of Iran and National Iranian Oil
Company #7 (Chamber Three) BZFFH5h 5,
MobilZlZC® LTIV Y =V T L - X UIN—
47 VB ROEEA 7 v Attt (NIOC)
D TOLMFEEZIONEIT 2D BHETH
%, Mobil 5 Ji5iE, 19793 H15HICIZA 7 &~
DA AR X Mz S AP ORI Z
DI T T L2z e Filk L, ZHhISHL TS 7
BUFF RONTOCld, AHHIH O ARDUI ] i AR
9 o LRORRE Tk L 22 & TR L 72, BOE
TiE. FBEENHIZH 2 A THREIR. 220
D—EDFEDIFIEDAEBEL TWEH, Zh
FEREIC BT A HEOEITTH D, [EE. A
WHHORIUE. BT A MEEMICUIRIIICED
AUBEIZT BIGAICOAZRN AR T TR 4 H
T5] &L, ZLT, [0 LLIE
By ) Ze 48 1 AFHE T DJRIA & L TR P
i, 2 E AN L TR GAICE VT
HEh2E0-FEIITH 2] LML, 2h
WA FHICARAHUNC K 588 T OHEH 7% <
TE, WIS K> TEIRAHINZ K R334 T
EB B H D D BN AHFTIZ19794-3H10
FISH ORI K D BT & 75 5 K
TlRAVEHIRL Y, AHGEE, RATHNE—
AIZIFZR LT 28D TH > THEBIZEL
AT 580 TiE AL, [EITEEENIZX
FRHNCED AWRICT 358 DA &4 T
TAIIREET S| BEWRLZRIZERSH D
EVWAKS, EERTIEZRIUES7=nE
5 A 4 OHIr A BB B,

(2] NEHFMHCBEL TAHIICE kL
EzohsEEE L. WRMZIENE R
(19794F11H4H ¥4, 19814-1H19H fi#ge) ~od
B &, 198648 H22 H M Ammann&Whitney

v. Ministry of Housing and Urban Development
(Chamber One) #ZF5ZENTES, =2 —4
U UOERIZET AV YL 4 VS TV
TV VT AN ORNETED S HHEET
BB, ZENEATHNIEHELAH D, Ammann&
Whitneyld ZOFRHEZEH L T, NEFEMFRO
19814E5 5 HICELN DM T Al L7z, #HET
. AN ONFEEFICK > THMZHEH
Sh, AFOYHEFIIE > THE I LHRL
7219, 197846 HIZ B4 & M7= 32978 2 DBRFRE
Lz NEHM (RO hisxtd 2 kE O 4 5 v
FEFHIE) ICKo TBIT TR AL Lo/ T i
FTh B, FHEEIZBNTE, ANEFFZEK
EORFHIFIZE B FE R L TOANT Lidars
THb, Mostafi (£ 7 V) KER T, KED
FEFHIENZ K> TREIRIZK 54 7 v NOIRITH
HibEhwa, AP ORISFRE L 72 L 46
5",

[3] Al DOFEFRIUTHLIR L 7= iy & (3 e
BROFLHBE L TRAHINICEA L 2L E RS
N5 HEE LTI 19864-2H28H DBlount
Brothers Corporation v. The Government of the
Islamic Republic of Iran, Iran Housing Company
#7E (Chamber One) 3FF6h5b, 1T VIlEk
JAHEEEERZNONEIT2DSL2HERETH S,
BIETIE, HAaioA 7 /126352 X Y POR
2 (BUFIc & B EICED G AARTTHTIC
MY 5L Lz, EHSARZE, EHEREFAR
DIFRIZONTATH N 2R TE 2005 [
BIZDONWT, [HEMELERASG O/ I EE S
NI E 5T, T A ERIZLST8ER
e UTEHL, EEREIRHEINS 2 F
AiEfL2ZETh 3. HL, 0k HEE
L ERASG O HEOE 2 71213 [, TUSCT
2B B EITAREDRE] (k) TAS KIS
RKOVIZHED S 5,

Iran-United States Claims Tribunal Reports, vol. 16 , pp.38-39.

—

bid., p. 114.

—
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14)
15) Iran-United States Claims Tribunal Reports, vol. 12 , pp.103-104.
16)
17)

ran-United States Claims Tribunal Reports, vol. 10, pp.74-75.



REICH T BMPIHA DRI

—XE DR - DL EEE “Partisan Co-arbitrators”BZ——

RE KB -BWEEEHA &L
L EFASE Hiromi ANDO

. RO & AR BH

EIERPE ORI, TR T-hi/- 5 HE L A E
BORAIE WS 2DDEHE,» KB, hEADH
VA& MR NEIROAMIZ, Zh6200EHELE
INTNERITRET OV TN D,

EIFE IR FFaA & 6] U < [9H1Fi (adjudicatory
process) | TdHh b, FHFHi&id, HRHT 245
FHWPILEE “H ORI TE N TN ERNGEOEE
#5760, TOITRIFEITHED & Y4HE =FH
Herx TP Ths, LA->T— e LT,
P AN DHLEE, EIER PO Fhi /- 5 R
NN D HEARNLEEGETH D,

iy, EIEhEIE. EIRORRENEZEED < Bk
g & 3R D, RABOETIZHD gk
FTBCTH, FHHIELTIANEIA (party
autonomy) ] iR EL NS, BHFIZL S
ﬁA EROAMIZ, ZOMNEBEOERNTH S &

U, BEHEEMET 5 5 H OEIE S & k5
67%—?A&LT@E%Wﬁ0@ﬁﬁé@ﬁt
EHEELEHTH B,

Jefra Z i, ZOMHE, ?ﬁb%WﬁA®¢

M & AR NGEIRO EH IFL—FXTD

1) i, Ak, O FYEHIC

BAfRIZI D, AdAS, BHEHFEILEILIL &
DIFRA L > 72BE [ RO7Tay 22 b (b0
EIFEfhIk 2 D & D) #HD %< EROHEE & PR
L\’ AU U CHMRIR %2 A9 2 FHERE
BANITRITS 508, 20L& RHEHMMY - ER
TORERZMRANCERT ST 21F L. Y
BT O F Y h5 L LI e Lok
MAEALTCOSWEEMEEEEZ D, Ld > Thar
PIZOWTORFENEH L D720 TH 5,

R ANEIEDOS A, Wi HEEN TN T h—
AT OHAMICHEANZEETE S Z &8 RINT
HHHN (BEUFEHICIDEMLINZMERANELLT
[ FERTAMAAN] YRR ERALS D3
ANHOMEAZLT [ =EA] L), —
HUBEHIZEDFE LSS 20> WHE L, HHE
BATMPEADZB L ZOR OB 2 8D X
TN E 03 EDHELWEETH 5,

AFGTIE. fPERAO R, RS FHE R
HAOHPNIZOWT = — 7 LA T
TEREORNIGIZ BT 5 L L 812, YFH
BEIEMPFEADZENDONTEET S,

HANLEWEDOFEBINZ R (impartiality) | XU@QWW$hoYfEE

EYRREOBGIE AR L ORI A [y (independence) | AEREN 5 LEZ 5 T3, UNCITRAL

Model Law on International Commercial Arbitration (as amended in 2006), Art.12(1),

(2). ARG T DECHRA 781

RO . [AMEYE] RO [Horte] 2 &b T [Hoitk] E&HT 5,
2) Gary B. Born, International Commercial Arbitration 1638-1642 (2nd ed. 2014).

JCAIv=F)V 6724105 [2020.10] 7



I. FAAE (B85 b &R Mm (evident
partiality) |

FAA (Federal Arbitration Act; UL TFAA&
W) ik, EAD TS Ll (evident
partiality) | ZMPEHGHHFHOIDE LTED S
(ZB10% (@) (2)),

FAAIZ Z MBSO S8 T A O S PE fi
N, MEAOHEOF W& LT,
RIS, PhECHIb B2 (b ECHIOE i & LT Z
NEFIRT B 5EOE D, TP IR A
SHHEHELTINEFERT I HELDH 55,
FAAZMPEAIWHGESE R & L TOAMBAOH
VHEEF IS EED TOBNPTH S,

Z D78 VLTI 2 BRI E 0 OKRETIE,
B A D S ECHIEOE RS O3 AR
W) SBWTHFDNBIBHENELALETHDY,
NS FBHIFIDOFIRA, T rh o ZokEH 7 T
B A MERADO RO (RO Z DRifEE L
TORIRBHEDONRIZ L B0 E»OHW) 1220
FERYTIMWEDEDOTII AN LITIFHEDR
WHETH 5,

M. SB=HARCERBIHADHIM

1. Commonwealth Coatings &= &R (1968%F)

A D ST B3 2 ME— O K ERE R = 3
fPe L LTk, Commonwealth Coatings Corp. v.
Continental Cas. Co., 393 U.S. 145 (1968) (IR
[ Commonwealthi = I ) b 5,

HET, BRIV 2 MORERT SR E
KA PEEEEROMBIZ N T, B PEA
EWOI=T Y =T, FEERIIIGEEEE LD
MTEE»D (REMZAEHRS) JGr 28 BIf%
EHLTHD, MIFORKRE LS M%7 u Y o
2+ DFNEEFE T & IR HHEHIZT A 295
BELTWIZE22b o T, METH L, 2454
BIREZBH/R L ah 572728, FrdhEH i

3) Born supra note2, p.1765.
4) Born supra note2, p.1787.
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WrOHGH L 2 RD THEF L7220 5 & D,

ks aCH O BT K& <3212z,
(1) Black¥HF 544 DL HERE, A H
FERRTE S O kA i FH O TG 1 L Dy TRl bt &
A9 2 Z LA CITHERINZ I AN T 23580
Sz & &AM, ERADOH IR
HIFLL LICHEICRF ShaRNETHDH L LD
AT, BEPEAANDICEHEFES L OBRIIFAA
$10% (@) (2) @ [ 5 2 7% ffi il (evident
partiality) | 123544 5 7280, PRECHIITIZECD 34
EhaRxE L/,
(2) WhiteflH 522 D02 2 "W (concurring
opinion) 1. fEaICEE L DD, fhFE AT
HEERLEDALEY ARG L TIN5 T
Z X DBRAPAPERN & UTHERES 5 L, fif
HANZEHE LRIFOF I ENEERE B &
TiE e L,
(3) FortastF 63/ DR ERIE. MYiks = 1fif
FHAIZ [BFEOMFN (actual partiality, or bias)
Bhah o572 MG HEIRD TS L /DT
fECHIr 23 TR EFEEIC K AN E GOA
HOHMrchahzZ &n b, MEHIE O
HUIERDENERETHNVE LT,

Commonwealthig &R OFIRIZIE L 135
WHES . IO MESR AN E 5L L
Ko7z,

2. CommonwealthfR&S&H R % O T HREHFIB]
DEEBIRR

Commonwealthiiz & IR D L EGE R A8, kA
O PEFEFEL FICHEICRE S b3 XE T
bBEYRL-ZLwEHL, S 2Lk ©
A A B & IR S SO0 o s M e T Iy
T3 HNBI R D 5 — . FFEOMRE LT3,
White | HOHIEZ I AL T2, Commonwealth
FIPUTPFRANCEER S B AL AT O sz
LD EEPLrTHEILERBOIZEDTHS L
B3 2 BB 2 T BY,



KECBIF D HEFEAOPRIIE—REORFHIF - RIFOZEL “Partisan Co-arbitrators” & —

ZOREBDIDH, 5 kIl X ek #4 i
& AMorelite Const. Corp. v. New York City
Dist. Council Carpenters Ben. Funds, 748 F.2d
79 (2d Cir. 1984) (BL'F [Morelitet|3kt]) Td %,

$% L Sa—I—ITHhHNOER T 2 b &

fﬁotL“Aﬁ&kI R TS = 2 —
3 — o 3 L OBOTHEIRIED S SZHAEBH S
I I T BRI A 153 72 Ao SO
LRI & RIS FRCOTERL S OARGI R R RICH
fEL T80 S &0, BEESHHENE. PPERAD [BH
ohkfm] Ado7ze LT, [AfiZ12.87 Frd
KA E AT B IECHIWT OHGE L % 5K THER.

Morelite¥liRiZ, [ (ffEAIZ) EHROL -1
DWTOHIREBKRT S L. 2 DRI
RIS A B X5 2B 0] R B ADOR
DA M FOLE KD &2 Il X
NBEREL LD AT MERAD [W5 A A fwin
2K B MECHIBEGE L A8 5 5 7291213, B
%% [HHR EOfRn] TI3E S 3. [AE 25 A28,
AL —H U HE U R-> Tz Hili¢ X5 %
AVWERDONIGE] THEIENUELEL
720 DI ATHUBHFRICHE T DB TRKRIEE. L
ALHHEICIR S LT [WA5 2l (IS4 d 5 e
U TR 2 D I L 72,

P Eo#EHIGNZ. W3 g 5 =i A ST HLM
IRADOHNEIZOWTHIRL 728D TH B, Z
UK LT HFEEZEEMPERADOPLEIZONT
L Do HIB AR e Uz BT SICEEAGA

AR R TN B,

V. HEEREMHEHAOHRILME

1. REOH&
KETIIRER, 5B - BRI & Y H
FRTAEA XA U725 2T, YHEZ BT
ANEZoMEE AS 2T L2 YHEDOVIGA
XFET A K H MR AICE E T Bk
(partisan) D& A5 &L OPMRESEL KR L TH DY,
AAARGHHHI R OFAAA/ AB AN EREI & |
WVHEETA N ER X B p b & 55 =k
NIZESRE NSt E 2 BIREC X R L Tunr=Y,
7. Rk id CKEILISAOFETHETIE, H43E
BTN &2 PR XA 5 Z & 75 < [AlAKHE
DA ERT 2 Z LT H 57207, K
EZHW T8, 20044EDAAA/ABAME N fRELEIH]
DYz & D, EEEHED 75 2 5 4 22 A%
WA BEE, S, YEEBEEMIRAE =M A L
ﬁ*ﬁ@¢iﬁﬁ%ﬁéhé’a&&ot%
bokd, BHEFEOABIZKAA T I T I &
mbé(?&b%\#¢¢®é$%hﬁﬁﬁké
HEHT2H5OYREOAR AR D) mid. 5%
e REMEA DG TH 57, KELSO#ESE
fu BHERITEAZ ST MIRAD R %
FBICL S TEFTLZ LR TELRNEDE AN
@%T@%Wo

S DKREFHBHl—Lloyds¥l R
é%% FALMPER A ARSI DWW THIR LU 722K E
DOFFOH I E LT, Certain Underwriting

5) Born, supra note2, pp.1797-1798. Alan Scott Rau, The Culture of American Arbitration and the Lessons of ADR,

40 Tex. Int’l L.J. 449, 458 (2005).

6) AAA Commercial Dispute Resolution Procedure (2002), Rule 12(b); AAA/ABA Code of Ethics (1977), Canon X.
7) UNCITRAL Model Law, Art. 12; English Arbitration Act, 1996, § 24(1)(a); Swiss Law on Private International

Law, Art. 180; German ZPO, §1036(2)

; Belgian Judicial Code, Arts. 1685, 1686; Netherlands Code of Civil

Procedure, Art. 1033(1); Indian Arbitration and Conciliation Act, Art. 12(3); Tunisian Arbitration Code, Art. 57(2);

HARMEEL75:61H25 R U 185125 2,

8) AAA Commercial Rules (2013), Rule 13(b), 1
9) AAA Commercial Rules (2013), Rule 13(b), 1
10) English Arbitration Act, 1996, § §33(3)(1

8(a); AAA/ABA Code of Ethics (2004), Canon IX(A).
8(b); AAA/ABA Code of Ethics (2004), Canons IX(B), IX(C), X.
)a), 33(4)(1), Schedule 1; R. Merkin, Arbitration Law para. 10.22

(1991 & Update August 2013); D. Sutton, J. Gill & M. Gearing, Russell on Arbitration paras. 5-039 to 5-040 (23d ed.

2007); German ZPO, §1036(2); Austrian ZPO, §588(2
ORI & B & 3 B ol R L RO I R 1L EIBRR I

Interest in International Arbitration (2014).

); Swedish Arbitration Act, § 8(1)ZMH, & > & &, Wz - it
AL B® 5N TWb, IBA Guidelines on Conflicts of
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Members of Lloyds of London v. Insurance
Company of the Americas, 892 F.3d 501 (2d
Cir. 2018) (BA'F [Lloydstl#t]) 2% %,

PHRBR R D < Wi - 2 A B
U, I 2NEIE U 72 B A A, ik
T & ARSI HEORBERCFOE Y 52
1t THEFHCEOZ KD SZ 2 E L T Il h
D5 Y FE & OBIRYEA T8 =
BANIZFIR L e 572805 HET, K mIX
PERREHITIZ. PRI OHGH U 2 588 7255 — %
OFRAERDIHEL, ZELRL 72,

LloydsH#i%, [BA 5 7> Z Al | (FAAZS105 (a)
(2)) (XK 2 MPHEAWHIE L 2580 5N 57291
L AR LR TR S 3. [N & AD8,
AL~ HHE > Tz il X5 %
ABRWEE] THBHZLNBEE LT, Morelite
PP AE . U 7= K HE A Osd THERE L 7=,

Z®D 9 Z TLIoydsHIPIE. MFEEFEEMIBA L
S AREON - BRI & 2 IIREIC X L, Y
FEEMPEANT. DI (AL LKA (de
facto advocate) | & L CZEDHEEFE(TL7-YHEE
D% 45 Z &R ch s e
DRz BRI, HEHRE EW&A@TWB#&
fimirn] 5% 21k i\ FAhEN - B A1
&Dé@ﬁ%ﬁ%ﬁéh%N%f%ékttmo
BRI, N & 43 & ORIORHE ORIt
25 TS el ] 125%2459 % 2 &2 OF i E
L\“C EE =3 JER(IF- P NN RN = S iy | PN

HICHL T, KOHEEEOEVEGRO AN Z
hlﬁ%%’l‘f%) EYIFEhaRETHDBLDEEH
N7z,

Lloydstliid, EEE#ED T 7 o 7 4 Z 1T
AEA &5 & 2 KREMRETEE O WA O Wl
(LREV1LBH) @328 0ThdhELL
TEBR» LI EZ T TNB DD, YEHE
{EMERNITBT S HZOK S (partisan) D% E
15 &S REIDEM AHE 2 2, SHTE &
B 58> T\ 3 2 & AR 45 TRIREN?,

V. HEEREMHHBAD[IEZE] & “Partisan
Co-arbitrators"B£

1. YEEEEHAHAD [HE]

Lloyds¥|yid U KIEFERHAIGIHIRT 5 & 5
12, YHEETPER AL 5538 T 4 FH ok
i LloydsHIRNEET 5 & ZAD [ A LICEEA
(de facto advocate) |) & U COXE] % RD B
BHE LT, BEDTI 74 2L LT, YF
FORITAPER A BTy 2RI & L C D A bkRg
LTV 5 220, KRENZER S FEBENIZS
S DEEMBEINT NS,

T, EREEMEICEL TR, AXRT
W B PEIIT S X 72 RO R D100% 25, Yk
FRITMERADPA S # BT L2 UH GO 52X
Fry 2INEDBERTH - 72 L OFEHRS 5 5,
%72, EERHEMERIC BT, B OIEA
PRI & D AKX SMEERISFELE NS D
D, FEORNS S 2 L EbhT05Y,

RO R 2 6. BSEMEE LT, YEEE
AP SR 2B Wi 22 5 ¥ 5 o
TREDHHALIELIE A ENBY,

11) EEICEED YR % L 72880l & L C. Sphere Drake Ins. Ltd v. All Am. Life Ins. Co., 307 F.3d 617 (7th Cir.
2002); Wintry v. Simmons Foods, Ltd, 495 F.3d 549 (8th Cir. 2007); Delta Mine Holding Co. v. AFC Coal Props.
Inc., 280 F.3d 815 (8th Cir. 2001); Feinberg v. Katz, 2003 U.S. Dist. LEXIS 1677 (S.D.N.Y.); U.S. Care, Inc. v.
Pioneer Life Ins. Co. of Ill., 244 F.Supp.2d 1057 (C.D. Cal. 2002); Daiichi Hawaii Real Estate Corp. v. Lichter, 82

P.3d 411 (Haw. 2003)7% &,

12) LloydsHIJDRH - HFRIC DWW TE, g DRENC I B MR A ORI Y4B i NISEE S 50 [A
7 LICEEA  (de facto advocate)] ? | (IBLES, No.35 (2020.6)) =&,

13) Albert Jan van den Berg, Dissenting Opinions by Party-Appointed Arbitrators in Investment Arbitration

in

Mahnoush Arsanjani et al (Eds.), Looking to the Future: Essays on International Law in Honor of W. Michael

Reisman, 821-843 (2011).
14) Born supra note2, pp.1808-1809, 1817-1818.
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KECBIF D HEFEAOPRIIE—REORFHIF - RIFOZEL “Partisan Co-arbitrators” & —

2. “Partisan Co-arbitrators”B%

MHEFBETIR AT, SR BN RSO
WhHEk$24 vy T74 THHERTVI L, £
U BRI FROMEHRERD K 5 5 Fher b 5 Z
&%wh&#ék MR EW&A&FW%&

RH AR B T LIZEE S KREOE 2 I
%@%@ﬁ%%&?u&ﬁf%%i?-mbh%

FRENV1OE D, YREFIZKDZIEh T Y H
HiE(TMpIR N (partisan co-arbitrators) DAHE
D 5 DITKEMEAORGTH 522, ZhiaR
HBHAYy FELT, EWEME] XU [YFEH
DNVPE] ICET 2B EhTh 5, WA
BEEND D I 0E5) LLE. s
AWICERMICEL 2L 30T LEYEHEICE S
TG EIEFE AT, YHFIZK RN R E
R, L LETOWRNEMRT 2T & 22 0H
BT AVWD, EDTF52TF 4 v EEZICY
—EOFENNH B LS IBbhBY,

F 7z, UEFHBLMPIRAIRAN 2 5% E 4R
DMENIh DL, Ny 2TV FhikE
< Hi7e 5 MERE AT 2 EEE RIS WT, 4
HEB(TLIFEAD, BIELYEEHEONNy 275
FTh 2. SEEROENT 727 4 Z058Y]
IR S D KOS MPERENTEH E 2 % LS FF
BOBEN LA L TWBZ EE, FHERIZAL 2
AhshTna",

fRD & Z A, MREFEMLMPEAPACE BT
LMEZIIR LT EOREEL S5 Z L AK
. B E R BEMEE LT EELE LD,
LAKEZG TARLEEORME N T L —

— (Y, RBEARCMIERAN) 2. ZhieaYy
ROfiIfEE L TEEPERE WS 74 — T A1CfA
TW5Z &%, HAOTF L =Y — 3 +mic0E 3
DBENRD B,

IS, HADYHFIZ, SHEORELHE - T,
AL DT I 2= —2 g VICEALTHT Y
FH LD SRR 2 LG ICE LR T,
ZOBRICHEA S & PP RS REEET
A DOHIEHEH I, HARMNEDS S RIEREME %
BIZHEHTE 2 0 &2 OmE % 12 5 HE i
BETH D R OAZE B OVER S O YE AR %
AZlz. 2N OIE - EREPERSLEN S,

V. # U

W EETM RN < HFED S5 % PR L 72
5 AT, BEHEEMTMERAE WM B WhH
T30, KEOHENB - FHFOZEEZ, YHHE
LR A DI IE ] &0 5 HADRRFERAHLD
e N X MEIZB L T, EEARB AR 2T
W5,

15) See, Albert Jan van den Berg, supra note 13. ft/5 . LidOMEHFEHRIZOW T, KEBROMN I T 5%
BRI IR S H22%I5M X 2 & DIEREA H %5, Charles N. Brower, et.al, The Death of the Two-Headed
Nightingale: Why the Paulsson — van den Berg Presumption that Party-Appointed Arbitrators are Untrustworthy is
Wrongheaded, 29 Arb Int’l 7,7-44 (2013).

16) Born, supra note2, pp.1817-1818. % k. HFEHB(LMEAANIZ DOV T partisan” &£ § 2 FOAEN A S hLGAT
HoTH, UHEMBANIT EHE (AT & [EIRMEREE] O#%B4+HAS LEL 50 T05, AAA/ABA Code
of Ethics, Note on Neutrality, Canon X(A)(1); Astoria Med. Group v. Health Ins. Plan of Greater NY, 11 N.Y.2d
128, 136 (N.Y. 1962).

17) Alan Redfern, et al., Redfern and Hunter on International Arbitration 239 (6th ed. 2015).
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RXA VB FNEEAFRREFICHITEIIER

RERESFRERN AL OFRBAAETHSESE)
LA Yuji Yamaguchi

I. KA1 2R2FNEO20F

F x4 4% (domain name) 1&. W = 7% 4 b
2722 AL72D, BTFA—NLET 5720 F 5
DAY Z =%y b EOEFORHZRLZL T
b5, NAAVHIEFNEDNAIEFRENE 728,
FA4 VADBEREE R IRRFAZ5 2RI T
IFEITHMT 2,BE1IC. P A4 VEAOBRE LR
e & DRIT N X A Y ADRIE %55 85 » 4
L&k ->72, 2D R X4 VEHFITRIBT
ZENEN SN ZESE H 0. BARTIT K
134 (20014F) AEgEFHILESOEIC KD, F
A A VHDORNEIIGFEDIT BB IEFRFAT D —
FENEMmE e,
ftt’5¢., ICANN (Internet Corporation for
Assigned Names and Numbers) 7% [.com]. [ .net].
[.org| ZHFD—f% 1w T LUK X4V (generic
Top Level Domain (gTLD)) 122\ T1999412
f— B x4 v 2B 8 (Uniform Dispute
Resolution Policy (UDRP)) #R%E L. ¢gTLD®D
F XA VB8 —EZHHIZBENT AL V£
BEENPUDRPIZHES T ENHE SN L0 H T
T, gTLDD F X A4 Y HBGE VRIS F 2

A ¥ HAr R RLERRIE 233%4F 547z, UDRPD&E
Bor AL PR BRI, BLAE, SR RIAY P A HE AR B
(World Intellectual Property Organization
(WIPO)). 4Kfh#kl#2 (National Arbitration
Forum (NAF)). 7V 7 a4 V4 HF0M v
v & — (Asian Domain Name Dispute Resolution
Centre (ADNDRC)). F = 2fp##E T (Czech
Arbitration Court (CAC)). 7 7 7¥iqfikt
v 4 — (Arab Center for Dispute Resolution
(ACDR)). #F &#EEA » & — % v Mg
+ 4 — (Canadian International Internet
Dispute Resolution Centre (CIIDRC)) D61%Ed
YA

EH - 7L~ R XA Y (country code Top
Level Domain (ccTLD)) &[HKT, JPF XA~
% (ip) 220 TiE. tEEREAN (BRI —Mktt
MEEAN) HA Ry P I —24 v Tx A=V a vt
v % — (Japan Network Information Center
(JNIC. #IZJPNIC)) AJP K £ 4 v &kl
Ji¢t JP-DRP) #2000F-123KE L. JPF A A
VBT — AT BT P A A VBB EH
MNIP-DRPIZHES TN EE B L WS BT,
JP F X 4 ¥ 88 03 o & 5 80 LRIl

1) HARHWEEMEZ L Y 4 =l 4 —R, —BEEAHRSL Y b= A4 VT A=Y 3 V¥V 4 —DRPHGET
RRSERE, AR, AL LTORBEBRRZEDTHY ., BT AMADERENRET LD TIEEN,
2) AT [ R XA V% — 4] WFHREERFHT R v b - X T4 7 - 7707 4 AF— o [ITHEKRE] (AR

BP#t. 20024F) 258 HZIH,

3) ICANNTIE, [#i— F X A Y HOKFMIA Y ¥ —] LiR&N T3, BIF. UDRPOZIUIICANNORIZE B,
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MNEXT 5Nz, JP-DRPODFRENR TLELRER 1
AAMEEEE ~ % — (JIPAC) DATH 5.,
WE4E20194E10 H12. WIPOIZUDRP20JEEAL &
Hhv T vy ZEREL. F5H2020-9H I
JPNIC & JIPACIZL{# TIP-DRP20JEFAL & v
KUY LEREL 7z, ARETIE, 208EE20 4 72
WIPOY LJIPACY 123133 N X A v &fiFst
HIEE DR S A WL 5 &z, K A4 VB
1233 % HARREDO BRI DWW TREIT T %,

I. UDRP & JP-DRPDIREETEY % LB

AETIX, UDRPXJP-DRPIZL B N x4 U4
% FRALPED A T 5 25, ARIZE T =15
I, TR G HER 202048 H24 0 £ THOHE]
ffFiifI’C“W)\ FHEBID Y . TH A b OIEMRR Y
WEHEHZ DS HRTH 5.
UDRPDREEMFPERI D 5 5. 199941258
EINZDIE, WIPOENAFTH %, K214/
WIPOIZ13489291F D HIAL T2 D, NAFIC li
T4 DN ThH b 57z, F 72, 20021258
EN7=ADNDRCIFAEBIIC K 0 HL[EHEE 2 Tn
575, Aat 24350 (hEIEFSEFHE S ERE R
2 (CIETAC) 10111, HEEEME L v 2 —
(HKIAC) 1215fF. Korean Internet Address
Dispute Resolution Committee (KIDRC) 186fF.
Asian International Arbitration Centre (AIAC)
231F) AAELL T B, 20094 1CFE8E S h /-
CACIZIE. 1785 DHIN.TH &b - 72, 20134F-1C
PBE EN7ZACDRTIX, FDEEVBALINT
W5, 2019412585 E N 7=CIIDRCIE. UDRPIZ
D ZISMHAMBE L, IZCAN A4 V% (ca)
IZDWTOCDRPIZHD X871 4P L T 5,
ZHUZx L. JP-DRPDFEE AL IEHER T &
BJIPACANDIP N A 4 V4129 5 A0S
204/ C. 1641 TH - 72,
UDRPT&JP-DRPT &K1 25 Kk, iz
NIZHHEDOERETH b, UTOERDEBD,

RXA B2 RIE & BAREECHIT DHIR

WIPO. NAFKUJIPACHH L2 ED S B, 8

B0 59BN ETH B,
Bingkw | Hob#Ee | wAEE
WIPO 3355414 591 400014
NAF 2284014 541 244204
JIPAC 1221F 161+ 1214

II. UDRP & JP-DRPODHIE _EDILER

UDRP&JP-DRP& & &2

L AL g % T2

fid 57200 & LT, Tl (Rules) &
FRTE R MR Y E 8 B AfiHIl (Supplemental

Rules) 8% 5h T3,

UDRPFLHANL, Fii % EF1Ld 520094F

BE (20104 KE4T) «
%oy o, BR
i F-foe b

LUPZAMFIZKB ALY
FHORENHIRO HEMEE, F
IOWTORIESEE Bk 520134k

(20154 fEfT) 2T, BUEIZE ST\ 3,
JP-DRP & Tl & . BukOdIE# RT3

A, 20074 IR
DONKELBEIEEWZ,
#ETLL. &R
it ot

FIrHEAED BUE &3 0 % LD 7=

%72, 202046 H 12 T

O HIRO H B R,
IOVTOREEFE WS 58L& AT

T, 10T L2 Z2ATH S,

JP-DRPiZ., HAMIZUDRPEZSHIZLTEHKD,
FNTFHAGIHIZHIE 2T 5, L ASRE
LU s 5 03 O08HZ 3 K E 2T a0

— T DNTRE ZERBIVEH I N TS,

UDRP445cald

JP-DRP4 5k

G) KDALYV
HH, HHALADHER %
B9 5 E 22 3R

G) BEHEDOFF A4V
HH, B A HER £
RN AR E AT

Bl (-t 2v—2%)

% Rt Z D #R & [

L. Fl—Z - 3ER%
Bl&#EZ9IF E IS
LTHED; D

— X 723 RN & 5] =k
ZHIFEHEPL TS
ek

4) PR TWIPOIZH1F 5 N X 4 v iR EFE DR A v+ &1 FIMHLAD 238 | Law & Technology42

7 (20094F) 150HZIH,

5) IWOfEE [JP F X 4 v Ak T D184, Z LCZhr b HIllk IE#69%3%5 (20184) 58 B,
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(1) d&=2, ZOF|Gi) BEEN. BN
AA VHZIZODOWTORE| 24 VIR T 5

Ml & 7213 IE Y 2 F2& % | ] & 72 13 0E Y 2 ) 2% %
HLTELHT;, »D |[ALTWEWIL

(iil)) & %720 F x4 | (iii) BEED UL P
VEHEPER T, B2 | A4 VAP RIEOH
O HEN T W3 Z | THHE M
&, nTnws ek

UDRPFHeBIHITIGE, Fiigass. Bl L
THHRENOSELED TN A, GHEHERIZX
HBEDEER/ S AL DOYPEIZE 5T, D53
IZkBEEha568 k< k0w, Thbb, &
IO ZEBIIHARIETH 505, S ADHNT
FHEECIEM LT, FRiSiEE L 358Kk E
T, LA B8 B FhisiEs RiEe ¥
2 H NDESRIZEGR A BRI - 7208
ARG 7225, ISHFILOPEIC L
., PhigEsEELE N385 5, WIPO
Tl 230 FEBICK2BENH STV B0,
WEECH I 2B E N ERIIZ % <, 4298611 %
., HARBETH -8 e i348fFic e 8% 5,
WIPODHAA SV A i1, Bifr6% &
BoTW5b, 783 X MEfli#H 364D EFEICD
725 H, EHERN) 2 Mok b e, Bl OKE
11744, Y%EH43%/, A =2 5V 7328, 77V
22344, AA A21%4. HF X184, KA V164,
4 20 7165, AXA V144, w@ELILL. Vv
HR=NI%, 4V F7%. HELH. T 700
3%, B¥T2HE NS ERIZ R 5TV B,

ZHIZR L. JP-DRPFHHHINLIGZIE. This
A, FHIE UTHAGEE L, 281 L3 BlB P
EBETADEIICEDTVBE DD, ZThEFTA
R HARECHELH XN T3S, JIPACDIP
F A4 VAR ED S 32 ) 2 Ml I3 BE.
L, R RO S 5 5 5350 L 5o
TWw5,

UDRP T#ifiHl114 | JP-DRP Feiiif114

() WMHEEHEMICKBH| (a) FHSEEEHARE
BOEREELEIBHM| &35, 2L, T
HNZHEED D A 0 [ FHE ORI % 5 £ 2
RO, M FHiE | T /S 2 L nHlEo Bk
T2 58EE. BB 724610, 2
FERIOFEE L U | DR TidAu,

T HBWVIL. KT
WPz DHEFIZL-
T, 7SR ILOPEIS
PENET,

WIPOWF., #HEB O #FH M & £ <. WIPO
Overview of WIPO Panel Views on Selected
UDRP Questions, Third Edition (“WIPO
Jurisprudential Overview 3.0”) ®Legal Index of
WIPO UDRP Panel Decisions & VY- 728 € il %
SPFHUTEML 7228 DEWIPOY = 744  LiC
ANFEL TS, FFIZWIPO Jurisprudential
Overview 3.01%. FERIOMEHA % EERICHETE
L Ly, BHBGENZHEEL THE 8D
T, HEICHIHEh2 28 dD ., HEIZH TS
FIr O FRTREE 2 ED TOD EF A S,

V. BREERFICET HXI%

B DOWIPOTOHOUDRP20JEHEL&EH Y 7 7 L
v ZTid. BMWOtENFi# 1A, BMWIZ &)
3 A4 VABEBIZOW Y S, BMW
(Bayerische Motoren Werke AG) &, F XAV
HHRTFBROH Y TEBZ < fT->THD. WIPO
DA MRT S L, 119 MRT 5N T
x5,

WIPOIZ F X A4 v A LD T4 % <
ToTWBHARELELTE, V==K &N
Fio B2, Bidkod & 512, Flinz v LHGH#E
EBRHINTOBREEMEILEAETHZ M, Y
Z—HFOV=— - KTV FICHLTHLYT

6) Sony Corporation X% Sony Kabushiki KaishalZ & % H132T437ff. Sony Ericsson Mobile Communications ABIZ
KB HIN.TH16F. American Honda Motor Co., Inc.iZ & % HI3.TA3221F. Honda Motor Co. Ltd.iZ &k 5 HI3.TA315

i o7-7 L BRRIZEOFERTE S,
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7z [sonyholland.com] FHff (WIPO Case No.
D2008-1025) D&k H iz, FHFE (fHL, v =—
MR AL VZOWIINA Y v v 2 (Reverse Domain
Name Hijacking) %47 - 72& WD HEHH A D TR
R 6 h7z) BHERhTWAHlEdH 5,
/7T, WIPO®D F 4 A v &4K5EECiZ, H
A HAREGFETH 2558539204 (0.80%. 1717)
THHDIZH L, AL HAEETH 2556
134101F (0.84%. 20f7) THH. HILAELLT
X0, WAL LTE XA VEHFICES5T 5
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55— N—T)UK Lars Markert

: Dirk Herzig as Insolvency Administrator
over the Assets of Unionmatex
Industrieanlagen GmbH

PEHRSZE : by =28 Y

Fiff%5 : ICSID Case No. ARB/18/35

FHERYLI FRSTIZBE 5 9+ 20204F1H27H

ff # 4L : Lucy Reed (K. ).

Nathalie Voser (Z A 2, HI3 AE(T) .
Philippe Sands (9% 1A, #%H1 37 [E#(T)
i ML : https://www.italaw.com/cases/4858
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LA, ThEEIrd 52 &idHEEERR

Thd, Zhik. LRGSR E RS 5.
(ZBOER) PHRSENIH LA A B X ¥ T
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VADTERIZ, KEIZEHTZ2E2DTHD. b
KTFHOBOEBIZBW YD THEE &%
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(BE ) WA HROERIZ DV T
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=AML, AL ADERBEAND T
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I. =XERF
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FLU 7z, @R THdE, 20114128 T4 2 &S
HoTnkY, UL, HFERHEAE U,

UnionmatexiZ. GALLAKRU ML X =24
DM, WO, FRBIBIZB T 50 kE.
KE. HADORMPEFELEG|ZRI L%
Fikd 5, 7. Unionmatexid. BUFIRE &%
WL MR, 5002 —a &5 2 A, BTO
B FOGERERET D K5 FENE»FoN/-H
R 57,

GALLAIZZ D%, Unionmatex!ZX} 9 2 ifit %
ML X =22 Y OEHFIEEE L, Zhi2 XD,
GALLA & Unionmatex & ORFIZHifE S =2 To
DR E 7

Unionmatex &, 20144F, 246 —dHOHRE
DFEFRE LT, WETHROMGER L TR,
% 72, Unionmatex® B% 7€ & W A T & %Dirk
HerzigfiI:4%, Unionmatex#f{ELTFKA V=
PO A28 B WEMEICHD . ICSID
kA LT, [paras. 1-29]

Herzig f#i1:13. Unionmatex HEPEL T\ 5 Z
e o, MEFHROBR AW S 728, — F-3—
7477 4%— (LUF [TPF] &vd) Th
% La Francaise (& &2 A %IH L 72, [para. 3]

I. Il EE

A BROBUEZ4 L 1R

fPERIEH, HHEROPL % iy U 2 HERR ORI,
PIET [ Y FHEOHN 2 IRET 57201285
N B NZIREHE (provisional measures) %)
59 5] MRAHT 255 %HET 51CSIDSA47
e RO, ZHICBEE L, HEED. HOOHEF
RS 2 7= ICREHEGE O R B % MEEIT R L
TERT 5 2 & %380 21CSIDMFAHIZS1EH

2% %, [para. 47]

%72, BUEEThOICSIDMEMAIOSUE 21
7282513, ICSIDMER O MR IE D LRI, %
CAHHEREZBICATA I LIS EELEES B
DTIEEL, LA, Zhz@EpsEDTH 5,
[para. 49]

50, AL R AW C 55 Dl
D THiTH D, Zh%a C72RSM v. Saint Lucia
HFEOYE" BHISTH % F & R TER L T
W5, T, ZOZ &k, TGS O
TZATO D IS 2RI DAFAE % GE
LU S anZ &, & 612, R~ G,
FHERMLM % B3 U 37T % 2 i A e Pl e X
OB FIZBE 5 Yl s T & 405 wReE: 2 nifd2
ELTWAZEAMLTW5, [para. 50]

B. HROAEZHL 2= DEH

WIS, WEERALE A, ICSIDMEMAIZIS1E A
BMET 5. (1) #iREMEN. (2) KD 2HEED
NE. (3) 22 5iEE B L 5RO
FEET 5 &0 B ETEIT LT 2050 % Mt
4%, [para. 51]

B ENZ . RARAICEER L. SO U 7=
HEHRIZAZLORDRET Z & E2RD N GE
D, 27 % AT BEZ A N O] &0 5 iR a
MR AR LT3, 72, il ENL, fh#kE
O an 614HPINIZ, B O B TiTt%
DZEMIZMA,. T2 20— [EBEAOHESE. ik,
TSR S O HUH AN T D $TIRAIE % 13 5 T T D300
FRELOPH E@ L% L0 IREREONE %
FaE L w5, [para. 52]

SOHOEM, bbb, HEsMEE$T 2R
DFFEMIRKOBETH 550, PENE. B
B OB & 1E 241069 B 72 ORI IR 5

2) Jack Ballantyne, Turkmenistan faces two new ICSID claims, Global Arbitration Review dated 17 October 2018.
3) Luke Eric Peterson and Zoe Williams, Turkmenistan update: award rendered in Garanti Koza’s BIT arbitration;

German investor files a notice of dispute, IA Reporter dated 21 December 2016.

4) Ballantyne, supra note 2.
5) Peterson and Williams, supra note 3.

6) LIF. AXHT [para.] FLdBD1E. KREIZET 254457 77 TR/ ZHFEET,
7) RSM Production Corporation v. Saint Lucia, ICSID Case No. ARB/12/10, Decision on Saint Lucia’s Request for

Security for Costs dated 13 August 2014.
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LZwvy, L2L, KMETIE, ZH5ISAT,
MACARE R EHICBE T 2 12T & hi
B ICTPFAMPEAE R 2 B L v & v D B EH]
FRSIE A & 2 5E 12, BISHIIRIR & WK T % 2
PEHEL 2T RS B, Thabb. KIS
B Tid, (1) Herzighfi 3% L 72Unionmatex %
RFELTHD, (2) La Francaisen 6 & &Mt 45
FTED, (3) X512, La Francaiseld. fihzZEM
IZBE U TR EN AR 2 flr 28 T S 7354612
BEaHBEbENI L&k >T\W3, [paras. 53-57]
AIRIED 2B R, RO FIFERICES
X, LEDO3DDOBERNEHNICERT S LT
A3, Herzigli LA & FHIZBE 3 2 AH 4k 2
Wixk@Ir 5 Z & I3HE LA TH D, HEER
i Aud. wERSLEA, IRE BT B il &
AT L. MPEREH A DT 5 2 &3 EE A6
CB52LThs V5. BERINIHREA
BO» B HEICEAIUL, B ENS. IR
B 2GR s fllr s T =580, Bl %
MF 2 ZeRTEBENRIIILE S0, &
JEDZRMEIZEIG LT3, [paras. 58-59]

C. AL ADTFIZICF B R

HLAE, ZBERPHERORN 26T 5 &
B 2R3 d 5 LT L7z & LT 8. haIE
WEERORIET A2 5 ORR % Ked 5 < [EEE
HafT 2 L0 YRFOHM ZHFL L0k
IMBINETHLHH#FET S, [para. 64]
AKETld, RO2EPEETH S, H, H
MANEL 300K P LA SR L, T2 70—
FTHIELETEERIA TSI DbIFTIEEL., #
RV ENERLTWB 8D, 2k 251K
LB CHUTRIE A2 Z L 2Bk EhTw 5
T ELRNWZETH B, 202, Herzighitid,
mCohiuL, 22 58UTRiEAH25 2 LN TE
BAEEMEATTE L Ty, 2D Z &, Herzig
3, PR DS AR R ST N A R e
BHIZBET 2 EE T X Bh - 285812, HiRO

i REREMPEFIEREITZ (125)

PHZE L 2B HOREDICR L 2RO 5 FD
FORE L TR Z W2 THD, F7z,
VAR, AL LECREICLD, mLoh
THUTIRAL 219D Z N TE R W L AFLHHT X
284, B NSRRI U T2 ORI % i
T5ZLEPFonhn, TOHE, MEER,
ZOFMPEELEZEL., FEREENDYHEFED+ 7
BT Y 2HOH WL FEEFE L, WYk
A HEROPMRGE % f#RGI 9 5. [para. 65]

F 7o, YHEFEORFFIZET 2563 % Lk
INTG Y A%k B728, Unionmatex & PE X & 72
BEHSZE IR ORI % KD B2 DIIAEHTH %
HOHNADFIRIZEZET S ZENTE BN, 2
B FERIIAKIZFET2E3DTHD. LDHOER
FECB T 2RETONRELSEDTH > T, Bl
FE Tl 5 D0GES KA L 48y, [para. 66]

D. R2MOEH

HHRUE ARD 5N D -DITIZBEE2N1RH 5 Z
EERGEL 2 U % 5 B VWHOFERITFST
Fan, wFhicE &, MEFREEREe 7Y v
TN2021FIAFTTEEINTE ST, F2HIIE
FECH 5T &lcfEARD LA A\, [para. 67]

E. M EICK ZHEFRBEICOVTORILAD
22 kvl g

AL AN BEAHERMA % C 5 iz aic
. AFORM» S PERSLE S R & A U
bNBERNETHDLTRT S, LirL, #fvE
DR B MIRE FH O & L AD KD % 5EKEH
FOREIH Y T 2 JHIROME K OGEAD RNl
IC8EA, B ADOFIRIZEED 5y, [para. 68]

F. hEEDRTE

PEX b, AbEEE b, (1) #EHzE o
RPN TAREA L, (2) FAISH LT, ik
EOwAN 514 PNIZ, = 22 a —[EEAOTES,
SAF. S K OBUHA I OFUTIRGE 25 5 T
30077k F LR AR T2 Z & (n 54D
HMERE PR T HikiO R CTH ) Z@w L. (3) H
SADHGHUHISL T FEHIT 5, [Section VIIL]
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G. PHER
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%, (1) BEHSZED, (REH 2 T = 0 mEE
DZIRMEICIEIG LT3 &0 g, s h 3
A Y OBPEEICHE T LD Th B, (2) FEF L.
(BPE LTy 3) HISL AU TIRAE % 15 5 0 13 A
THhbd. (3) BHTEAHAZIE S /2L
FiRAHEHTRECTH S, [paras. 71-78]

72, AENEEAND T 7 & 230 EEEE
KD EHEYPINBEIRETHSB, T§4bbH, ICSID
ik e S HIEOFITIE, B ANCERE % %
S 7ZTOENBE D ZENHEHENAEEAIZO
A, I ADFERNPFE XD &0 IS 0
L. fh& T YR HiE, ARz, kg
BT 20 AUITTE S WS L 52 5N T
Bo., 2, e THISN IR AR E, &
¥ A BRI AR B BT
DZETHB, TDKD Hksd THISHHIRIIZ.
AL ADMPIRE % SCHA D Z & AT & 2 A ANEE
ThdLEVHIHEETITED T, Bl ok
R RAN 25 8 AT ISR M T 2 T8 3 b 5 72, X
. BIEAABE R HENE B & 2 hiii 1
BTHRITE RS WD, KMEHEZED &S BIGA
Tl vy, [paras. 79-82]

m. #% &
A lZUSHIC

hEEHOILR (security for cost) D4
Eld. —HOBHEFZITH U T DL FE DMK

DXL EBOTIANE @7 C 5 2 T &
NZHAC, VG HOUHEEN T IHED BN
BAEDY) 27Ny VL LT, ¥Eg—DYHFHIC
UT, i OLEERMETHIC BTN T
% & A E N B PTG 5
LEHEHARELTHOENLDWUH S EEEDT
Hb, ZOLS BEHEOWIE, =20 v —[1E
NOTES, BHIRORIT. $UTRaE. Xid. 2 ofth
OMPEERIZ AN S L = F LTI BY,
APEIE. A XN TS %2 R B3R Tli.
S NSO R % @y C7223FHOHBITH 5
Ll giz?, TFRCHmT 5 &5, hEEHO
JHIRICBE T 2 k4 ik, FEHBNGRN = i3 5%
LDTH5,

B. MHEARY#RET

—R¥ 5L, ZRER (EOMEAPPEIRE
WKL 7ZO2ZHE NI THENWZD, ED
AR L BIREREK L 202 W6 TR %
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HALANIEBEE L T . TPF 6 && 242
R A R LA T2 BRI R B AR
R B 2 HIN A & > TARFREGIED T
ENLAICTPRIZET A BbrnE LWz, ¢
HbB, PEEIZ L CAIUE, BUSBIRL. gk
BHOMD R L 2B oMz LTy, ZThaHEE
THIZENTERN, HIL AL, 25 5P EH%
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26

8) ICSID Secretariat, Proposals for Amendment of the ICSID Rules — Working Paper (Volume 3, August 2, 2018),
para. 493.

9) APCEBIZHEDOPA, %y U724 H R OS5HEHOFH B T\ 5, £9. Kazmin v. Latviafi O #EkiLIZ. 2020
FAHBHA R s &k D, F A LT BOEA T OFUTIRGEE 152 T300 5Kk F L DR AT 2 Z & %
w7, ZORE MIER. MFRFREOMEDE#HE 20, 2D, EHEOLIANE RIS 7201 fEfEH OER» 5%
PEwMGEE X KD LT AR AOFE LOFTHE) & G0 D ORHEEEE L 72 (See, Eugene Kazmin v.
Republic of Latvia, ICSID Case No. ARB/17/5, Procedural Order No. 6, 13 April 2020, para. 59), & 512, #u&EIZ &
% &, 2020476 F18 HiZAdamakopoulos v. Cyprus®EfFOMELENHROBN G U T 5, I, F 79 20847
ICVHE AR EZR 2 AT 210000 &R A, F 70 ABUFA 2013 OB BERICEE U CHRA U 22 15@E 2B U TGRS
REHLNTZEDOTHD ., MEEIE, HIASITH L T500 /7K FILOHEORN 26 U7z & EhTwv5(See, Lisa
Bohmer, Cyprus reveals that it was granted a 5 million USD security for costs in bondholder mass arbitration, TA
Reporter dated 5 August 2020; Theodoros Adamakopoulos and others v. Republic of Cyprus, ICSID Case No.
ARB/15/49, Procedural Order No. 8 concerning the Respondent's request for security for costs, 8 June 2020 (KA ZK)).
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APGEG, FHEBARKO N BH O Tk RS

i REREMPEFIEREITZ (125)

AL T a2 (11HSY) . LRSS % ik
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(1) FHLRHLM % 6y U % VAR AR

9. BUEDICSIDIMIEOHIE A, LRI a
BHEBDTOBZDONE NS BN D B, KipFRIE
F. L&A 2D 5B T L ATREIIC R
THETEHENELT, ZOFHESIZOVWTIETH
SRR AE T LT0W3Y, LaLass, 20k
WO, LW B AB Z & &N
W 2720ICHWEREZ & B0, KEID,
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5, N5 DOFIFEIZWREIZIZRE TN,
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LR EME BREE. BHE LA WIEFES
WDEDTHD T & EVHIDDEM &7 X 7
FAUE A S HWEHIMT LT3, o, BAak
DOFEMFE. RPERES T 5 L5, RN
HREDLAIZIEY TIELE AW TH A S, HIE
DR E M TR O WIHAEERE Tir b 5 A3,
MEREMIE, BOFRICZOXIAMEE 528D
TH5HYW, [FRI, REEE. B ORER % 17
BT B30I iTbN s A, HEHPER. s
MEDEFRL, X512, BHOPVWRELEZRD S
halw) “HONEAZELS EDTH S, Lz
2o T, HEER PRI, FAFIREBR L Tk

10) Manuel Garcia Armas et al. v. Bolivarian Republic of Venezuela, PCA Case No. 2016-08, Procedural Order
No. 9 (June 20, 2018), para. 233; International Council for Commercial Arbitration [ICCA], Report of the ICCA-
Queen Mary Task Force on Third Party Funding in International Arbitration (Apr. 2018), at 181 (“[I]f the party is
impecunious, both the funder and the party should be aware that a funding agreement in which a funder is not
obligated to irrevocably pay an award of costs may cause the tribunal to order security for costs.”); Jonas von Goeler,
Third-Party Funding in International Arbitration and Its Impact on Procedure (2016), at 359.

11) See e.g., Alasdair Ross Anderson et al. v. Republic of Costa Rica, ICSID Case No. ARB (AF)/07/3, Decision on
Provisional Measures (Nov. 5, 2008), paras. 21, 27 (“The reason for the need for restraint and caution in this area is
that the imposition of a provisional measure in many circumstances may have the effect of inhibiting a party’s access
to justice . . ..”); Eskosol S.p.A. in liquidazione v. Italian Republic, ICSID Case No. ARB/15/50, Decision on
Respondent’s Request for Provisional Measures (Apr. 12, 2017), para. 38.

12) APesipara. 48.

13) Christoph Schreuer et al., The ICSID Convention: A Commentary (2nd ed. 2009), Art. 47, para. 64 (“ICSID
arbitration practice shows that tribunals will only grant provisional measures if they are found to be necessary,
urgent and are required in order to avoid irreparable harm.”).
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12OV THIWT U 720 0 i E D £ 8 & RkRLC.
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D, IR, il 5 REZ <. RAID2D DB

28

14) Occidental Petroleum Corporation and Occidental Exploration and Production Company v. The Republic of
Ecuador, ICSID Case No. ARB/06/11, Decision on Provisional Measures (Aug. 17, 2007), para. 89 (“Provisional
measures are not meant to protect against any potential or hypothetical harm susceptible to result from uncertain
actions. Rather, they are meant to protect the requesting party from imminent harm.”); Burimi SRL and Eagle Games
SH.A v. Republic of Albania, ICSID Case No. ARB/11/18, Procedural Order No. 2 (Provisional Measures
Concerning Security for Costs) (May 3, 2012), para. 40 (“[T]he matter is not urgent. Because the alleged harm is
speculative, there is no basis for finding that the matter cannot await the outcome of an award.”).

15) Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7, Procedural Order No. 2 (Oct.
28, 1999), para. 15 (“{W]e are unable to see what present rights are intended to be preserved . . ..”); Rachel S.
Grynberg, Stephen M. Grynberg, Miriam Z. Grynberg and RSM Production Corporation v. Grenada, ICSID Case No.
ARB/10/6, Decision on Application for Security for Costs (Oct. 14, 2010), para. 5.16 n.9 (“[Tlhe use of the words
‘preserve’ and ‘preserved’ in Article 47 and Rule 39 presupposes that the right to be preserved exists. Because
Respondent has no existing right to an ultimate award of costs, the Tribunal is thus without jurisdiction . . ..”).

16) Eskosol S.p.A. in liquidazione v. Italian Republic, ICSID Case No. ARB/15/50, Decision on Respondent’s
Request for Provisional Measures (Apr. 12, 2017), paras. 33-35.

17) #EZ & LT, Lars Markert, Security for Costs Applications in Investment Arbitrations Involving Insolvent
Investors, Cont. Asia Arb. J. (2018), pp. 224-226.

18) RSM Production Corporation v. Saint Lucia, ICSID Case No. ARB/12/10, Decision on Saint Lucia’s Request
for Security for Costs (Aug. 13, 2014), paras. 82, 87.
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ven if it were assumed that the Claimants have insufficient assets, this would not be enough in and of itself.
Something more is required.”); similarly South American Silver Limited (Bermuda) v. The Plurinational State of
Bolivia, UNCITRAL, PCA Case No. 2013-15, Procedural Order No. 10 (Jan. 11, 2016), para. 63 (“[T]he lack of
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20) APriEpara. 78, [EIZ. Report of the ICCA-Queen Mary Task Force on Third Party Funding in International
Arbitration, supra note 8, at 174; Lars Markert, Security for Costs Applications in Investment Arbitrations Involving
Insolvent Investors, Cont. Asia Arb. J. (2018), p. 233.

21) Cosmo Sanderson, ICSID panel rescinds security for cost order, Global Arbitration Review (June 12, 2020).
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23) Manuel Garcia Armas et al. v. Bolivarian Republic of Venezuela, PCA Case No. 2016-08, Procedural Order
No. 9 (June 20, 2018), para. 252 (lowering the requested security from USD 5 to USD 1.5 million).

24) Eskosol S.p.A. in liquidazione v. Italian Republic, ICSID Case No. ARB/15/50, Decision on Respondent’s
Request for Provisional Measures (Apr. 12, 2017), para. 36 (“Tribunals also should ensure that the particular

measures requested are proportionate, in the sense that they do not impose such undue burdens on the other party as

to outweigh, in a balance of equities, the justification for granting them.”); Manuel Garcia Armas et al. v. Bolivarian
Republic of Venezuela, PCA Case No. 2016-08, Procedural Order No. 9 (June 20, 2018), paras. 228-237.
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1) Convention on the Recognition and Enforcement of Foreign Judgments in Civil or Commercial Matters, concluded 2

July 2019. &k, &AL A ED. HN—ZEERAESHEOCEHIZON T, ZD %< Hi<http://www.hech.net/> TR

BEWHET D 5.

2) Convention on the Choice of Court Agreements, concluded 30 June 2005.
3) Proposed Draft Text on the Recognition and Enforcement of Foreign Judgments, drawn up by the Working Group

on the Judgments Project, Prel. Doc. No 1 of April 2016.

4) 2016 Preliminary Draft Convention, Working Document No 76 E revised of the Special Commission on the

Recognition and Enforcement of Foreign Judgments.

5) February 2017 Draft Convention, Working Document No 170 E revised of the Special Commission on the

Recognition and Enforcement of Foreign Judgments.
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8) International Trademark Association, International Trademark Association (INTA) Board Resolution on the Hague
Convention on Recognition and Enforcement of Judgments, dated 12 September 2017, Info. Doc. No 11 of October
2017 for the Third Meeting of the Special Commission on the Recognition and Enforcement of Foreign Judgments.
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10) AIPPI General Secretariat, AIPPI Resolution on HCCH Judgments Project, Summary Report and Explanatory
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